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verdict 3 or on statement of faéts 
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on. thesame footing, 8Burrows, 1913. 
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re ‘he conceived, more positive, than 
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things must/be deft to the @iscretion‘of 
ferior courts,’ among others, new trials, 


granting, or: refusing: continuances s—and” 
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and there they cannot. take notice 
cord. But a,reference our ‘stitute, already: 
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4 due to the affidavit? 
a But if thisseourt ha has the power to 
to ‘grant avcontinuance, as error. in law: 3, 


still: ad orrect was ‘given. below.” The 


affidavi was defective  in.two'essential reqnisites, 
ind the exercise of due diligence—and 


the’ probability of obtaining the t testimony want. 


The ‘pray, that’ this cagse maybe al 
remanded to. the district’ court. nder the" 


of fhe act of £543, ch. ay, Wwhithem. 
powers. court: to remand in cases, in. 
it ears to them, ‘that justice requires it: 
fa order to satisfy us, that Justice dées 
quire it, their counsel alleges, that’ injustice was, 
done below, by, refusing. him a continuaice, 
order. to enable him to place 
piece of evidence, which was material their ~ 
defénce, and which "by accidents, without ‘their 
control, after liaving used due diligence;"they. = 
q were ‘disabled from obtalaing, early enonghifor 
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assistance, and that if the defendant were 


threshold bby alleging, that the granting, 


nial continuance, matter to” q 
matter of 


the inferior art below is, 
no kind ‘of control. 
4. "The first atitho rity, , to Which our 


is dictum of Lord Kenyon,. that in 
an action’ on penat® statute, ‘the court of ths 
king’s bench, “will not alge off'a the q 
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of the question, or from contrary affidavits, the 
amine, into the. ground, on. which 
pasked, and have in criminalyas well 
as incivil cases, refused to, put,off a, trial, not- 
| srithstanding an.affidavit im the common form, 

Leaving side the. abstract proposition, 
continuance a matter of right, ‘the anthe. 
ilies cited: go. 

Giveretion of the court, .who, is asked a.continu-— 
the arbitrary diseretion,. subject: to.no , 
| 4 control, Which the plaintiff’. counsel insists 
and legal and soundediscretion, the. 
q exercise 
4, Tn the frst case, we are inform aed, 
of king's, beneb grants ne conti tinnanee in’ fev 
oF 4q the plaintiff, in a penal action. 
| thiay. justice does not appear to require, that the 
denial should absolutely bes groiind of relief, 

another court while the plaintiff: may (with 

expense indeed) avert the: 
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Bia only, thatit i is the: practicdal that % 
court, (and. the practice is the Jay, ofthe 
to deny.a. continuance party. ‘who. allégee 
the slavery: of his opponent, and, the ‘court. aps 4 
pearsito have.acted tipon «known and previous. 
hid < “Ty fixed pritciple, by. which, its conduct 
susceptible of being tested, rather than to have 
been guided.by: an: arbitrary discretion, whit) 
MMally,informs US... that the | 
application is: made. on; the. plat ofthe. prises 
or on the part of the crown}: he. adds, fora 
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“Flere we are informed, why the party’s claim 
affidavit, ‘the court is. not absolute 
but may in its diseretion refuse or gray 
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of thé ‘Gapreme court of the Ur 8. 
238, declared the impression of that: ‘court to lie, 
that théfefusal ‘to continue a cause, cantiot’be 
“assigned for ertor, asking ‘whether the. party 
had by law, a right to” continue causé in any 
‘ease? Whether’this was not merely inaitter of 
favor and digoretion? And in, the case‘of Mir. 
co. *%s. “Hogson;-the samé.court’said; that 


ly on a ‘technical reason : that 


“sto coneet an error, appearing on the record: 
is. which, induce. the court to, deny or 
grant. continuance, are often matters dehors, out 
record. ‘The jdiscretion‘of the inferior 

is principally regulated in'such.acase by 

“particular circumstances, of which, the. record 
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Territory of Orleans; in the case.of the Terr. 
tory vs. Nugent, has red to. 
‘the court denied the contin to the, di 
dant, on-an affidavit which it admitted was eat | 
ficiently. strong. Bat the case shews the 
ticular and cogent circumstances,: : 
ed the court, that flelay was. the main object of 
* applicant.’ 4 Martin, 408. 
‘We find nothing An the. ahove cases. to 
Rant the position, that the discretion of the cours 
in granting & continuance, is 
ection, ‘the exercise ‘of which is not 
remedied by appeal they ouly 
no remedy upon a@writ of error. 
ordinary cases,’ depending in ‘the 
dt Englang, a trial takes.place at 
prius, it'is there that a motion ‘for a 
is’made, and finally Pronounced upon, Thee 
_indge there. exercises his discretion, but if he 
@r in doing so—the party may be telieyed 
the pestea is returned. “If” said Lord 
in refasing the continuance in the ¢ 
Rex vs. D’Eon, “it should appear w 
@ the ease proved at- the trial, that the. defen 
dant was prejudiced by refusing this delays) 
court would. set itright by gtanting news 
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i discretion, is an: ‘object 
of inquiry,” "The principle is recognised, thatin 
granting” OF ‘refusing! a, continiiance, the court 
to exercise a sound discretion, and 

party ralediinto a trial, whew it. appears from 
the facts State the ‘bill of excepts, 


q entitled” 40% a ‘Continuance, ‘the J 


Tnevéry case in which the law Teaves any 
to the discretion ‘of: an 
discretion is understod, 
“Now trials are Teil 
says C.J. Glynn, in the discretion. 
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id thie: more. important,” that the case in whick 
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is subject to, the revigioit of t! the supréme cout 
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ble: and the question must always.h be wether that 
@liseretion has:been abused. ‘Whereupon they 
the conduct of the constable in‘ them 


the: case cob Wandercille Wilson, 
Granch, 17, J. Marshall; observed that per 


‘butadded he-did not mean to saynthat a courtly 


discerning, between falsehood and ‘rath, and 


that an ‘at a. different, | j 
place, ise matter of discretion with, the const” 


exercise of-his discretion. Platt ve. Stoney 


amendnients'is: a matter of discretion, 


nay” all cases or. r refuse: amendment’? 


We conclude that nating in the. books cit q 


4 
ty 
re 
\ 
A 
ye 
Pee 
‘ 
= 
I x 
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thing else’ than a legal, a judicial. discre) 


itis: certainly shewn that, in England and 


of the United: States, there:i is no 


Approaching, therefore, the case | 
any obstable thrown in thé way by decisions of 
courts—or of ,the courts of the: Ameri- 
cain states: we find it laid down asa maxim of Ro-. 


jurisprudence, w which still prevails in Spain, 


that the judge ad quem will correct the errors of | 
"thie judge a gio, even iu interlocutory judgments 


oPorders, whenever they oécasion gravamenirre- 


the statute. of this state (4818) 


authorises this court to remand ‘the: case, fora 


this abstract question : ‘Can the improper denial 
of a continuance occasion, in the words of the te 
Ronian law; irreparabile gravamen to the party? 

And, in those of oar statute: “Will not!justice” 


"sometimes require that a cause should be remand-_ 


ed, for a new. trial, when the indge denied 


This abstract question we declare 
table to.answer in the negative. - We find 
in the by > : 
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Raglan ad jn in the United Bio and we | 
no judge any. where answering it in the negative: 
and.we eonclude: that this court may, and onghit 


inquire into. ‘the manner, in, which the judge 
_ in allowing og refusing the continuance of a case, | 


‘Yn the present case, we are at that 

district judge’ éxercised shis discretion 
and legally, and properly contig 


ance of the cause. 


and the document, for the want of ‘which the 


cause was sought to be continued, ought 


from the court. of the fifth district! 
Teplice the J. delivered the opinion of the 
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im vost, the appellee and her husband, is the purcha 
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and solid by: the which eet wens 
dlaimed; by the appellee, by virtue ofa previous 

. public abt of sale to ber ‘made By her husband; 
 forreplacing i in part her ‘pardphornalia, 
had been by disposed of and alienated. 


made dona fide, but witha view to defraud cre- 
ditors ‘and: third persons : ‘the “appoliee avers - 


civid code (boolt 8, tit. 6, chap. art.) 
“authorises the contract of sale, between husband 


wife, i in cértain cases; one of which is; where 


the transfer is made by the husband, rithe wife) 


nate cause; such her 
tal or other effects alienated. The question here 


is whether thisbe such a'contract, 


Phe. appellee has proved that she. was ihe. 


“with the exception of one slave, were disposed 


of by her husband, for his own use, previous to 


‘the sale on which-she ‘relies.. Itis. 
“here to determine whether there can’ be. 3 
‘thing, as Fepliciny money ‘dnd move- 
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 West'n Distt. othe ig wehich wasn: the-wifo, have. 
lienated, because there his been in this case-thag | 
ans thie. law, to:wit, the alienation of slave whose | 
title ‘was, in the wife. Forthe replacing of 

| is assuredly: legal ‘ind? 
value of that. slave,at-the time of his: alien 
nation, is proved been fully equal to.ihe | 
yalue which the Property transferred: to the 
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‘pelle; by her-hasband, bad at the time 4 

: we the transfer to bé 
valid. contract. “4 

Kt. has. been suggested that no of 


Jand in contest. was made to the appellees. b 
this fact ing no part of the i issue, the appe 
cannot suffer for not offered 


is “adjudged and ‘decreed, that the jude 
“ment of the court be with cost 
to. ‘from. the Court. of the. district, 


whom new 


= Manrmn, delivered the opinion of the 
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alleges; trial fis. “within: the Sri 
.tiowof the: jnferier! court’; and thisicanmotiexé 

amine theamanter in which! thatdiscretion, — 

| Because the discovery of: néw-evidence is 
ap maile:to ‘appear by'the sole affidavit of 
"Because te judge’ qua properly exerts: 
‘ed his discretion new: trial ought 


supreme,,court of , Dnited,. States, holds 

‘thatthe denial ofa new trial cannot bereliexed © 

Cranch,. Ma. Tn. Co. Bourg 

vs. Evans, 280.. If this was only:acourtof 
error, it might think itself bound by these autho-, . 
Tities and deny relief. The canses of 
ing judgments, after'a verdict given by granting 
new trial aré,matters, at présent wholly ewtrinsic 
 arising from 'scimething the 
why  vecord.;3 Blackst. © © 
brought to remedy au errorappdrent/on, within, 
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record, may: well reject to inquire” 

into: ani etror of facts. one dehors the record 
‘But. this is, court of appeal, and onelof ig 
bounden duties is to remand: <‘thie-canse 
from! which the: appeal is: mide 


» whenever it shall appear that justice requing 
samie.”* of March 26, 1813: 800: 18.5). 
‘Werate told: new trials being is 
cretion of the court,. like, ‘¢ontinuances 
‘méndments, the: superior court cahnot control the. 
dnferior court in'the exercise. of that discretion 


‘The nature of the discretion of the court Bi | 
i in granting and denying continuances, fing 
Beth in the cise of Brow. 
TRihan’s heirs, just determined in thi 
éourt, and shéwn din arbitrary, but 
_ sound; legal and juditial discretion, to be 
principle and subject #0 the revision and) 
ofthe sapériot cotrt : that Which ‘fs 
on indtions new triad is 
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| “In Kortion. vs, Declouet, id, the cout refused 
q to yeviee the discretion of the district court 
declining to,discharge him from his hail bouds 
a of ‘Labatut vs. Pueche, id, $25, 
the jury: for on. the appeal, the judgment of this 
in We conelade that this court will rel’ on 
improper denial new trial, when thereby tle 
party sustains an irreparable: injury ; and this 4 
perhaps will be confined. to the sole case ofnew 
discovered or rejected evidence ; when 
dence does not come up with the: record. 
most, ifnotall, other cases the injury will seldom 
be irreparable : .as relief will 
on an appeal, on the 


ew ‘of Vermont has holden, in the case ‘of 
Ives, that. it. will: not grant/a motion for 
Rew trial, for the recent:discovery of new: 
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Sonret ‘discovered, 4 Tyler,. 443, and we have beentre. 
ferred to the cases of Long: vs: Weeder & al. 49 


pleaded payment, ‘His only defence was, 


: that he owed no part of it; that the money claim 
ed was paid. hy the plaintiff as a voluntary. 


that: the. ‘advance - stated. ‘was 
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panied. by. the ‘ailidavit: of the witness Teceutly 


Dohns, 425, Doe vs: Roe, id; 404: ‘Dew vs: Den. 
misony 5 Johns. /248, ‘Smith vs. Brush, 8 Johng, 

BA. From which itappears, that several affidavits, J 
_in cases similarto;the present, were introduted, © 
hee hence the.inference is: drawn that, that ot 
party.is notsufficient. We, however, 
deem these authorities,conelusive. case of 4 
Vermont isnot parallel to this, which is that ofa) 
- paper said tobediscovered. Would the court | 
have required the affidavit of the new 


ed if bey. had beep 
phe’ new was asked on ‘the: alleged 
of a paper, from witich. proof, of 
payaient © “of: the. Aebt to the plaintiff, was 
Pected to be made.” But the defendaat had not. 


auiswer ‘to. the plaintiif’s petitiva) that he never “ 
assumed or promised to pay the sum claimed 5, ae 


and the of the. 
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hoth partiés claim it, throngh one Patrick Tohp, 
SOR the, defendant by. virtue of a. constable 
made in-pusnance: ofan execution, issued 
rendered Ay .a-gustice of the 

ohnson, at the of dhe. Biggs; 
plaintiff by.a deed of sale, duly executed, 


the land is gonveyed to,him by Johnson. 


constable’s salé-being anterior te: the 
_ of the deed of Johnson, tothe, plaintiff; the 
question in the case relateg.to the validity 


legality of the judgment and ofthe, 


cation avhich issded ori it is’ questioned 
: in thé-maniier of: after 
seized | by the constable. 


of immbveable property taken In execution. 
‘the 23d. Section of. the-act of the législative cot 
4805, ch? 29, for, divida ing the territory 
pers Orleans into coupes; and to esliblish courts 
dhferiorjupisdiction, therein, an “execution; 

‘ed by a justice of the peace, could-only, 
-gise constables to seize'goods ‘and chattels, or 


“moveable property of the defendant, which: ; 
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| aline, in cases within. the jurisuiction of ajustice: , 
of tlie peace, continued until ‘the year | 1810, 
hen} by ani act of the terrilotiat Tegislature, 
‘bearing of March, the power to 
seize and immovable: ip 
of moveable, was given. Bit the act is 
entitely silent as to the manner, imwhioh the 
‘stable isto proceed, in selling immoveable pro- 
The law: authorising the 
‘kind of property hot Waving pointed out artle, 
> for the conduct of constables, in making sale 
ityy are of opiniog: that stich officers dughtiobe 
& rned, in’ these proceedings, by 
Reales forthe canfluctof sheriffs, wil, 
inezecating the process of higher 
fin execation the"same species of property. 
yyare quired to advertise before. the first» 
sa it be. ‘property which i is 
thirty five days: ifithe necessitytopf- 
it for a sdcond | time, it’ myst be: vertis-. 
3 ‘bd days mores when. a. 
third time, an additional notice of a fortnight ie 
In the case of the constable’s gale undeércon- ga 
‘sideration, it appears clearly that ‘these legalrée-* 
“quisites and formalities have heen. 
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‘ment was” and ‘platen appealed, 4 
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“~The actions arose, ex delicta, Damages: only | 
therefyret be recovéred aud the plaintiffs. 
: claim could only fen into, a ¢ by 
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